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1.  Background  
Kenya aims to prepare for both public and private Reduced Emission from 
Deforestation and Degradation (REDD+) investment flows.  This chapter examines 
how current Kenyan law can be used as a starting point for building a regulatory 
regime to support public sector finance.  For present purposes, ‘public sector finance’ 
is defined as money flowing from multilateral international institutions and bi-lateral 
donor funds. Key issues addressed by this chapter 
• The nature and form of public sector finance for REDD+ in Kenya.  
• The management and laws relating to public funds in Kenya;   
• Mechanisms that can be utilised to manage risk associated with REDD+ 
investments with a  focus on Kenyan anti-corruption laws and policies;  
• The regulatory regime for distributing the benefits from REDD+ investment to 
relevant forest stakeholders.  
2.  Introduction 
 The REDD+ initiative sits within the United Nations Framework Convention on 
Climate Change (UNFCCC) regime and the annual conference of the parties (COP) 
decisions are slowly making progress towards creating a framework for REDD+ 
finance at the international level.  Public sector funds for REDD+ activities 
worldwide are currently being channelled through two multilateral institutions namely 
the United Nations Collaborative Programme on Reducing Emissions from 
Deforestation and Forest Degradation in Developing Countries (UN-REDD 
Programme) who distributes funds to United Nations Development Program (UNDP), 
United Nations Environment Program (UNEP) and the Food and Agriculture 
Organisation (FAO) to disburse REDD+ funds; and the Forest Carbon Partnership 
Facility (FCPF) of the World Bank.  In addition some national governments are 
channelling bi-lateral REDD+ funding according to terms agreeable to donor and host 
country.  REDD+ capital may be channelled as a:  
• Grant: involves the transfer of cash, good or services from a grantor to a 
grantee.  Grants are commonly used within the public sector.1     
• Debt Swap:  is a agreement whereby a lender agrees to cancel (ore relive) a 
portion of a borrowers’ (typically non-performing) debt on the basis that the 
borrower redirects some of repayments to the lender to a beneficial project 
within the country.2    
• Loan: is a form of debt that involves the transfer of finance from a lender to a 
borrower ad for which repayment by the borrower is required.3  
• Bond: is a debt-based financial mechanism in which the borrower undertakes 
to pay interest on the full value of the bond, upon maturity of the bond.4                                                            
1 Cranford, Matthew and Parker, Charlie, ‘Advanced REDD+ Finance’ at Clinton Foundation,’ Annual Report 
2012’ at 
http://www.theredddesk.org/resources/reports/background_note_to_redd_partnership_meeting_advanced_redd_fin
ance (last accessed 13 June 2013) at 7.    
2 Ibid at 9.  
3 Ibid at11. 
4 Ibid at 13.  
• Equity: is a form of investment by a commercial institution in exchange for 
partial management rights over the institution.5 
• Tax Concessions: involve a reduction in the amount of tax that an institution 
or individual has to pay that are often contingent upon a change in 
behaviour.6   
 
Public sector finance for REDD+ to date has largely taken the form of grant transfer.  
Future REDD+ grant finance is likely to be based on ‘performance based’ 
disbursements which funds are disbursed in installments upon compliance with 
certain goals or criteria being established.7  In terms of the international governance 
arrangements for REDD+ finance it is likely that either a specific REDD+ body will 
be established or that REDD+ funds will be channeled through the Green Climate 
Fund.8   Irrespective of the delivery mechanism, funds managed within Kenya will be 
subject to local laws regarding public fund management and benefit-sharing.   
 
The first part of this chapter examines the involvement of UN-REDD programme, 
FCPF, Finland and Japan as donors of REDD+ or forest funded initiatives in Kenya.  
This is followed by an analysis of the regulatory framework in Kenya concerning 
management of public money.  These two components of the report focus on how 
money enters and is managed in Kenya.    The second focus of this chapter is to 
explore benefit sharing laws in respect of REDD+.  The concept of benefit sharing is 
used within REDD+ to refer to process that distributes REDD+ funds to stakeholders 
in emission reduction activities.  There is at present is no international law concerning 
benefit sharing in the REDD+ context.   Benefit sharing is currently dealt with by 
most institutions (for example UN-REDD and FCPF) within REDD+ safeguard 
policies.  These safeguard policies aim to ensure that social and environmental factors 
are taken into account when implementing REDD+.  Kenya has very solid legal 
framework for benefit sharing in place, arising from Constitutional recognition of 
benefit sharing, specific benefit sharing regulations already in existence for genetic 
materials, and forest legislation and policies acknowledging the importance and                                                         
5 Ibid at 15.  
6 Ibid at 17.  
7 Ibid at 7.  
8 The Green Climate Fund is created under Article 11 of the United Nations Convention on Climate Change.  The 
purpose of the fund is provide simplified and improved access to funding including direct access based on a 
country-driven approach.  For further information on the fund see Green Climate Fund 
http://gcfund.net/home.html (last accessed 13 June 2013).   
application of benefit sharing principles.  It could be argued that REDD+ benefit 
sharing arrangements can utilise these pre- existing benefit-sharing provisions.  
Further, the existing regulatory framework for managing public finance in Kenya 
could provide a useful platform for managing future public money linked to REDD+. 
3. Public Sources of REDD+ and Forest Governance Finance in Kenya  
3.1  REDD+ Finance and the UNFCCC 
 
The finance model for REDD+ within the UNFCCC framework is still under negotiation, 
however the Cancun, Durban and Doha COP decisions provide some guidance on the form 
that it will take.  The Cancun COP decision9 outlined five activities that can be financed by 
REDD+ (in the table below) and states that REDD+ funding should involve a phased and 
results-based financing approach.   Specifically, is it stated that REDD+ activities should be: 
  
[I]mplemented in phases, beginning with the development of national strategies or  
action plans, policies and measures, and capacity-building, followed by the 
implementation  of national policies and measures and national strategies or action 
plans that could involve  further capacity-building, technology development and 
transfer and results-based  demonstration activities, and evolving into results-based 
actions that should be fully  measured, reported and verified10  
 
Table 3.1.1 Five Forest Activities Financed by REDD+ Public Sector Investment11 
  Activity Example 
 
Reducing 
carbon 
emissions 
1 Reducing deforestation Slowing the rate of broad scale or 
clear fell logging 
2 Reducing forest degradation Reducing forest areas affected by 
selective logging, grazing, fire or 
fuel wood collection 
 
Increasing the 
removal of 
carbon (‘the 
plus’) 
3 Conserving forest carbon 
stocks 
Preservation of existing forests 
4 Sustainable management of 
forest 
Extending logging cycles from 10-
30 years to allow a greater amount 
of carbon to develop in regrowth. 
 
5 Enhancement of forest carbon 
stocks 
Forest regeneration and 
rehabilitation  
 
                                                        
9 Report of the Conference of the Parties on its sixteenth session, held in Cancun from 29 November to 10 
December 2010, U.N. Doc FCCC/CP/2010/Add.1, 15 March 2011. 
10  Report of the Conference of the Parties on its sixteenth session, held in Cancun from 29 November to 10 
December 2010, U.N. Doc FCCC/CP/2010/Add.1, 15 March 2011, para[73].  
11 The five activities come from the Cancun COP Decision, para [70]. This table comes from the work of the 
UNDP see Fach, E. and Timilsina, A. (eds.), Staying on Track: Tackling Corruption Risks in Climate Change 
(United Nations Development Program, Nairobi, Kenya 2011) pp. 27.    
REDD+ requires the adoption of a new land use strategies and as such countries such as 
Kenya who are actively engaging in the REDD+ will need to go through a process of policy 
design, consultation and consensus building testing and evaluating before moving to full-scale 
implementation.12  There are three phases of REDD+ funding: preparation and readiness; 
development of policies and measures and the creation of mechanism for performance based 
payments.13  There is likely to be some overlap between the phases of funding.   During the 
first readiness phase countries prepare a national REDD+ strategy through inclusive multi-
stakeholder consultations, start building capacity in monitoring, reporting and verification 
(MRV), and begin demonstration activities.14  The second phase requires implementation of 
policies and measures that reduce emissions.  The national REDD+ Strategy for Kenya 
outlines the particular land emission reduction policies and measures applicable in the 
country.15  The third phase will involve the transfer of finance for quantified forest emission 
and removals against agreed criteria and established reference levels.16  Currently, Kenya’s 
activities are associated with phase one funding.  The phased funding approach allows 
countries to participate in REDD+ initiatives according to their capacity and it creates 
incentives for continual funding by allowing countries to progress from one phase to next 
upon achieving key outcomes in a phase.17  
 
The Durban COP decision recognises that results-based finance may come from a variety of 
sources including public, private, bilateral and multilateral18, and that appropriate market 
based approaches could be developed by the COP to generate results-based finance.19  The 
issue of results-based finance was driven forward by the Doha COP decision. This decision 
called for the creation of a work program on results-based finance in 2013, including two in-
session workshops to progress the full implementation of the activities listed in the table                                                         
12 Zarin, Daniel (coordinating author), Reducing Emissions from Deforestation and Forest Degradation (REDD): 
An Options Assessment Report (Meridian Institute 2009).  
13 Maginnis, Stewart., Espinosa, Consuelo., and Saint-Laurent Carde., REDD –plus: Scope and options for the role 
of forests in climate change mitigation strategies (IUCN 2009).  
14 Wertz-Kanounnikoff, Sheila and Angelsen, Arild.,‘Global and National REDD+ architecture: Linking 
Institutions and actions’, in Arild Angelsen (ed.), Realizing REDD+: National strategy and policy options’ 
(CIFOR 2009), pp. 15-17. 
15 Forest Carbon Partnership Organisation, REDD Rediness Progress Fact Sheet: Country Kenya (2012). 
Available at 
http://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/June2012/Kenya%
20FCPF%20Readiness%20Progress%20Sheet_June%202012.pdf. 
16 Forest Carbon Partnership Organisation, REDD Rediness Progress Fact Sheet: Country Kenya (2012). 
Available at 
http://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/June2012/Kenya%
20FCPF%20Readiness%20Progress%20Sheet_June%202012.pdf. 
17 Angelsen, Arild et al, ‘Reducing Emissions from Deforestation and Forest Degradation (REDD): An Options 
Assessment Report’ (Meridian Institute 2009) p 3.  
18 Report of the Conference of the Parties on its seventeenth session, held in Durban from 28 November to 11 
December 2011, U.N Doc FCCC/CP/2011/9/Add.1., 15 March 2012, para [65].  
19 Report of the Conference of the Parties on its seventeenth session, held in Durban from 28 November to 11 
December 2011, U.N Doc FCCC/CP/2011/9/Add.1., 15 March 2012, para [66]. 
above. 20   The work program aims to scale-up and improve the effectiveness of finance for 
REDD+ activities21 and seeks to identify: 
• Ways and means to transfer payments for results-based actions; 
• Ways to provide incentives for non-carbon benefits; 
• Ways to improve the coordination of results based finance.22    
 
Streck and Costenbader define results-based REDD+ finance as linking REDD+ payments to 
greenhouse gas emission reductions and enhancements in the forest carbon stock.23  Although 
there is, no working definition of results-based REDD+ finance within the UNFCCC at 
present, the UNFCC has produced a technical paper on financing options for results-based 
actions based on submissions from state parties and admitted observer organisations.24  Kenya 
made submissions to this technical paper as a member of the Coalition for Rainforest 
Nations25  who advocated that: private REDD funds must be subject to specific guidance 
developed by the COP26; that market-based sources of funds must be monitored, reported and 
verified27; and finance for REDD+ should be channelled through or governed by a dedicated 
REDD+ window the Green Climate Fund.28    
 
This technical paper outlines some of the key elements that results-based funding should be 
formed upon.  In respect of funding sources, there was consensus that a flexible basket of 
financing revenues would be needed including:  
• public funds; 
• funds driven through markets; 
•  potential links to offsetting schemes;                                                         
20Report of the Conference of the Parties on its eighteenth session, held in Doha from 26 November to 8 December 
2012, U.N. Doc FCCC/CP/2012/8/Add.1., 28 February 2013, para [25].  
21 Report of the Conference of the Parties on its eighteenth session, held in Doha from 26 November to 8 
December 2012, U.N. Doc FCCC/CP/2012/8/Add.1., 28 February 2013, para [28]. 
22 Report of the Conference of the Parties on its eighteenth session, held in Doha from 26 November to 8 
December 2012, U.N. Doc FCCC/CP/2012/8/Add.1., 28 February 2013, para [29]. 
23 Streck, Charlotte and Costenbader, John., ‘Standards for Results-Based REDD+ Finance: Overview and Design 
Parameters’ (Climate Focus 2012).  
24 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012.   
25 The Coalition for Rainforest Nations comprises Bangladesh, Cameroon, Central African Republic, Congo, Costa 
Rica, Coete d’Ivoire, Democratic Republic of Congo, Dominica, Dominican Republic, Fiji, Gabon, Guyana, 
Honduras, Kenya, Pakistan, Panama, Papua New Guinea, Sierra Leone, Solomon Islands, Suriname and Uganda.   
26 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, para[ 23]. 
27 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, para [28].  
28 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, para [36].  
•  public/private partnership models; and  
• innovative financing tools including forest bonds, microfinance, taxes, redirected 
subsidies.29  
 
It was highlighted that public finance will always play an important role and most the 
submissions agreed that public finance must be 
• predictable, stable and reliable;  
• sufficient to cover the costs of REDD+ initiatives;   
•  include new and additional sources of  funding.30 
 
The submissions identified a number of principles that must be part of the results-based 
finance framework.  These principles include: transparency, inclusiveness, equity, 
accountability, effectiveness, efficiency, predictability and common but differentiated 
responsibilities.31 In respect of the governance arrangements for disbursing results-based 
REDD+ finance, the submissions identified a range of different bodies that could be used to 
coordinate disbursement.  Generally there was consensus that this body should sit under the 
COP and there was some suggestions by the Philippines and Switzerland that this body 
should be responsible for ensuring that the principles outlined above are complied with 
regardless of the source of funding (i.e. public, private, market or other).  A range of the 
submissions including one from the Collation for Rainforest Nations also suggested the need 
for the creation of international/national registries to avoid ‘double counting’ and to ensure 
credibility and transparency of verified emission reduction and carbon stock enhancements.  
In respect of benefit sharing, all states sought to ensure that the host country maintained 
control over the disbursements of funds and that payment should be made at the national 
level.32  The two results-based finance workshops scheduled in 2013 aims to assist in 
developing a draft proposal that can be taken to COP19 for further debate among the parties 
on sources, principles and governance considerations.                                                            
29 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, Table 3: Potential innovative financing options as per Parties submissions.  Also see Cranford, Matthew 
and Parker, Charlie., ‘Background Note to REDD+ Partnership Meeting – Advanced REDD+ Finance’ at 
http://www.theredddesk.org/resources/reports/background_note_to_redd_partnership_meeting_advanced_redd_fin
ance, last accessed April 20 2013.   
30 Based on Financing options for the full implementation of results-based actions relating to the activities 
referred to in the decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc 
FCCC/TP/2012/3., 26 July 2012, Table 2: Characteristics of Funding for results-based actions as per Parties 
submissions.  
31 Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, [56].  
32  Financing options for the full implementation of results-based actions relating to the activities referred to in the 
decision 1/CP.16, paragraph 70, including related modalities and procedures, U.N. Doc FCCC/TP/2012/3., 26 
July 2012, Table 4: Views on Benefit Sharing.  
4. Multilateral REDD+ Funding in Kenya 
The two main multilateral institutions for REDD+ are the UN-REDD Programme and the 
FCPF. The two institutions provide finance for REDD+ initiatives.  The UN-REDD 
Programme was established in 2008 to assist developing countries to build capacity to 
participate in a future REDD+ mechanism and has a strong focus on assisting selected 
countries to prepare REDD National Programmes.33  The FCPF focuses on building capacity 
for REDD+ activities in a wider range of developing countries and tests some pilot programs 
on performance-based incentive payments schemes.34 The World Bank’s FCPF supports 
REDD+ demonstration activities through two separate mechanisms: the Readiness 
Mechanism Fund and the Carbon Finance Mechanism Fund.35  Kenya is receiving support 
from both UN-REDD and the FCPF, although direct financial support by the FCPF is more 
significant.   
4.1 UN- REDD Programme Funding 
The UN-REDD Programme offers two categories of support: financial support to sixteen 
partner countries and information, networking opportunities and preferences for future 
funding to another thirty countries.36  Kenya is one of the thirty countries that receives non-
national program support which includes opportunities to engage in unique knowledge 
sharing opportunities, observer status at UN-REDD Programme meetings and invitations to 
submit funding requests for National REDD Programme support in the future.37  The UN-
REDD Programme has provided US $180,000 to Kenya to carry out the following38: 
                                                        
33 Countries with national programmes include (in alphabetical order) Bolivia, Cambodia, Democratic Republic 
of the Congo (DRC), Ecuador, Indonesia, Nigeria, Panama, Papua New Guinea, Paraguay, the Philippines, 
Republic of Congo, Solomon Islands, Sri Lanka, Tanzania, Vietnam and Zambia. 
34 Forest Carbon Partnership Facility (FCPF),  Information Memorandum 2008 at 
http://www.forestcarbonpartnership.org/fcp/sites/forestcarbonpartnership.org/files/Documents/PDF/FCPF_Info_M
emo_06-13-08.pdf, last accessed 10 January 2013, 1 para 5-2 para 1.  
35 Forest Carbon Partnership Facility (FCPF),  Information Memorandum 2008 at 
http://www.forestcarbonpartnership.org/fcp/sites/forestcarbonpartnership.org/files/Documents/PDF/FCPF_Info_M
emo_06-13-08.pdf, last accessed 10 January 2013, 2 para 3 where it states that, ‘Under the [readiness] mechanism, 
[FCPF] intends to assist developing tropical and sub-tropical countries prepare themselves to participate in a 
future, large-scale system of positive incentives for REDD. This will include, but is not limited to: (i) determining 
a national reference scenario based on historical emissions from deforestation and degradation and, where needed 
and feasible, an assessment of how these emissions would evolve in the future; (ii) preparing a national REDD 
strategy; and (iii) establishing a monitoring system for emissions from deforestation and forest degradation’; 
Under the Carbon Finance Mechanism, FCPF ‘will support a few countries that will have successfully participated 
in the Readiness Mechanism to join, on a voluntary basis, a second mechanism through which [FCPF] will test and 
evaluate incentive payments for REDD programmes… The Carbon Fund will remunerate the selected countries in 
accordance with negotiated contracts for verifiably reducing emissions beyond the reference scenario’.  
36 Argentina, Bangladesh, Benin, Bhutan, Cameroon, Central Africa Republic, Chile, Colombia, Costa Rica, 
Ethiopia, Gabon, Ghana, Guatemala, Guyana, Honduras, Ivory Coast, Kenya, Lao PDR, Malaysia, Mexico, 
Mongolia, Morocco, Myanmar, Nepal, Pakistan, Peru, South Sudan, Sudan, Suriname and Uganda.  
37UN-REDD Programme, ‘Partner Countries’ at http://www.un-
redd.org/Partner_Countries/tabid/102663/Default.aspx#, last accessed May 15 2013.  
38Forest Carbon Partnership Organisation, ‘REDD Rediness Progress Fact Sheet: Country Kenya’ at 
http://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/June2012/Kenya%
20FCPF%20Readiness%20Progress%20Sheet_June%202012.pdf, last accessed March 20 2013. 
• Undertake a comprehensive gap analysis of forest related legal frameworks relevant 
to REDD+, and provide assistance for drafting REDD+ provisions to clarify and 
regulate major REDD+ legal issues prioritised by the RPP with a focus on land tenure 
issues;39 
• Advance the knowledge base and national dialogue on key governance issues for 
REDD+ in Kenya, particularly anti-corruption, carbon rights and benefit sharing 
arrangements; and 
• Support to workshops and high level panel discussions on green economy 
investments in forests.40  
 
UN-REDD Funding is managed by the Multi-Partner Trust Fund of UNDP, who acts as the 
administrative interface with donors.  UNDP is considered to be the Administrative Agent41 
and as such is responsible for: 
• Receipt, administration and management of contributions from donors; 
• Disbursements of funds to the Participating UN Organisation, in accordance with the 
instructions of the UN-REDD Programme Policy Board; 
• Provide support to the UN-REDD Programme in their reporting functions; 
• Complication of consolidated narrative and financial reports the Policy Board through 
REDD Secretariat, national steering committees and to donors.  Participating UN 
Organisation are responsible for preparing and submitting the reports based on 
UNDG standard narrative reports and financial reports to the Administrative Agent.42   
 
Participating Organisations of the UN-REDD Programme are the FAO, UNDP and UNEP 
who participate in the design, ongoing programmatic implementation and oversight of UN-
REDD National Programmes.43  Each participating UN Organisation is required to establish 
ledger account for the receipt and administration of funds disbursed to it by the UN-REDD 
Programme.   It is envisaged that activities supported by the UN-REDD Programme will take 
the form of ‘Joint UN Programmes’ which will involve multiple UN organizations                                                         
39 Workshop held on 29 January 2013.  
40 Workshop was held in November 2012 with the sole objectives of advancing and promoting the role of forestry 
and REDD+ in overall national economy.  A roadmap for implementing recommendations form the workshop has 
been developed and will be implemented through close collaboration with UNEP and other stakeholders.   
41 The Administrative Agent is entitled to  charges a fee of 1% for fund administration and fiduciary 
responsibilities. Multi-Partner Trust Fund Office Gateway at http://mptf.undp.org/factsheet/fund/CCF00, last 
accessed 12 June 2013   
42 Multi-Partner Trust Fund Office Gateway at http://mptf.undp.org/factsheet/fund/CCF00, last accessed 12 June 
2013.  
43 Participating UN Organisation are entitled to deduct their indirect costs on contributions received according to 
their own regulations and rules, taking into account the size and complexity of the particular programme. Multi-
Partner Trust Fund Office Gateway at http://mptf.undp.org/factsheet/fund/CCF00, last accessed 12 June 2013.  
collaborating around a mutual goal.  The UN Resident Coordinators (responsible for 
coordination, design overview, programmatic oversight and consolidation of reports) along 
with national governments, NGOs, non-resident UN agencies are entrusted with the design 
and implementation of the National  Programme activities.   The UN-REDD Programme has 
identified seven work areas as country priorities, which also reflect the core technical, 
implementation and capacity-building competences of the FAO, UNDP and UNEP:  
• Improving guidance on measuring, reporting, verification and monitoring; 
• Increasing engagement of stakeholders in the REDD+ Agenda; 
• Increasing transparency and effectiveness in National REDD+ governance; 
• Strengthening national systems for managing REDD+ funding; 
• Promoting the multiple benefits of forests and REDD+; 
• Catalysing shifts to a green economy; and 
• Sharing knowledge to support REDD+ efforts at all levels.44  
  
4.2 FCPF Funding  
Kenya is a REDD+ Country Participant of the FCPF having entered into a Participation 
Agreement with FCPF to participate in the Readiness Fund.  A FCPF Formulation Grant for 
$200,000 was disbursed to Kenya in September 2010.45  This money was given to assist 
Kenya in developing a Readiness Plan and the conditions of the grant agreement in Article 2 
required the:   
 
a. Preparation of an assessment of land use and forest polices and governance in the 
forestry sector; 
b. Setting up of a multi-stakeholder national REDD working group responsible for 
following up on REDD activities; 
c. Preparation of a consultation and outreach plan to be implemented during the 
implementation phase of the Readiness Plan, including conduct of consultation 
among key stakeholders; 
d. Preparation of terms of reference for the development of national REDD strategy;                                                         
44Multi-Partner Trust Fund Office Gateway at http://mptf.undp.org/factsheet/fund/CCF00, last accessed 12 June 
2013. 
45 A copy of the grant agreement is available on the FCPF website. See, Forest Carbon Partnership Facility 
(FCPF), Copy of the ‘Grant Agreement for Rediness Plan: Rediness Fund of the FCP, Grant No. TF094485 
Confirmation Receipt’ at 
https://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/Nov2009/Kenya_
FCPF_R-PP_Forumlation_Grant_Agreement.pdf, last accessed April 5 2013. 
 
e. Preparation of terms of reference for the design of a national REDD implementation 
framework; 
f. Preparation of a social and environmental analysis methodology and terms of 
reference for carrying out the analysis; 
g. Assessment of the investment and capacity building needs for the implementation 
of the national REDD strategy; 
h. Preparation of terms of reference for the development of the reference scenario for 
emissions from deforestation and forest degradation; 
i. Preparation of terms of reference for establishing there monitoring, reporting and 
verification system for changes in forest cover and changes in carbon stocks at the 
national level.   
 
The Formulation Grant was entered into between the International Bank for Reconstruction 
and Development and the Kenyan Office of Deputy Prime Minister and Ministry of Finance.  
The grant agreement in Article 1 stipulates that the ‘Standard Conditions for Grants Made by 
the World Bank Out of Various Funds dated July 1, 2008’ (hereafter, the “Standard 
Conditions”]46 constitute part of this agreement.  The Standard Conditions require that the 
project is carried out with due diligence and efficiency in conformity with appropriate 
administrative, technical, financial, economic, environmental social standards and practices.47  
Article 2 also sets out a number of requirements concerning record maintenance48, project 
monitoring49 and financial management50.  The Formulation G rant requires the delivery of a 
project report and completion report in accordance with the Article 2 Standard Conditions.   
 
Currently, Kenya is in the process of preparing a FCPF Readiness Grant.  The Kenyan 
Readiness Preparation Proposal (R-PP)  identifies the following four activities as prioritised 
REDD+ initiatives:  
• Reducing pressure to clear forests for agriculture and other uses;  
                                                        
46 The World Bank, ‘Standard Conditions for Grants Made by the World Bank Out of Various Funds’ (July 2010) 
available at http://siteresources.worldbank.org/INTLAWJUSTICE/Resources/STDGC-English-08.pdf, last 
accessed April 01 2013.  
47 The World Bank, ‘Standard Conditions for Grants Made by the World Bank Out of Various Funds’(July 2010) 
Article II (a) available at http://siteresources.worldbank.org/INTLAWJUSTICE/Resources/STDGC-English-
08.pdf, last accessed April 01 2013. 
48 Ibid. Section 2.05 allows for the World Bank to request a copy of any project document up to 2 years after the 
closing date of the agreement.  
49 Ibid. Section 2.06 creates an obligation for the recipient to maintain polices and procedures adequate to  monitor 
and evaluate the project.  
50 Ibid. Section 2.07 requires for a financial management system to be maintained and financial statements be 
prepared in accordance with accounting standards acceptable to the World Bank, both in a manner adequate to 
reflect the operations, resources and expenditures related to the Project.   
• promoting sustainable utilisation of forests; improving governance in the forest 
sector; and enhancement of carbon stocks.51  
 
This so-called ‘readiness’ work in Kenya will start with a Strategic Environmental and Social 
Assessment (SESA) in response to existing tensions and conflicts between the Government 
and Kenya (KFS) and Indigenous Groups.  The World Bank has funded the Natural 
Resources Management Project (NRMP) US$78 million, of which $1.8 million has been 
targeted for priority REDD+ Readiness activities.  The development objective of the NRMP 
is to enhance the institutional capacity to manage water and forest resources, reduce the 
incidence and severity of water shocks, such as drought, floods and water shortage in river 
catchments and improve the livelihoods of communities in the co-management of water and 
forest resources.52  The Ministry of Forestry and Wildlife has received start up finance from 
the NRMP to launch the SESA.  There are a number of forest-related project development 
objective indicators whose implementation aligns with REDD+ initiatives in Kenya. The 
NRMP is due for completion on 30 June 2013, and the table below summaries some relevant 
outcomes related to REDD+.   
 
Table 4.2.2: NRMP Forest Project Development Indicators53  
Indicator Baseline Current Status 
Area of forests in 
project intervention 
areas managed 
according to approved 
forest management 
plans 
Management plans 
outdated or not 
available as at  
November 2007 
More awareness on participatory forest 
management and PFM plans for Nyeri and Mt 
Elgon forest zones in development.  
Increase the % of 
women in forest 
community user 
groups who 
collaborate with 
government. 
As at January 2011, 
42% 
 As at December 2012, 50.5%  
Transfer of production 
forests management to 
private sector 
As at November 
2007, all public 
forests managed by 
KFS.  
Target unlikely to be reached  
Increase area brought 
under forest cover in 
intervention areas and 
 Target exceeded on both counts.  
                                                        
51 Kenya Forest Service,  REDD+ Readiness Preparation Proposal  Forest Carbon Revised REDD Readiness 
Preparation Proposal Kenya: Submitted to Forest Carbon Partnership Facility (August 2010) pp. 6.  
52  The World Bank, ‘Kenya-Natural Resource Management Project’ (May 2006) at 
http://www.worldbank.org/projects/P095050/kenya-natural-resource-management-project?lang=en, last accessed 
April 28 2013. 
53 Information based on content from The World Bank, ‘Kenya-Natural Resource Management Project’ (May 
2006) at http://www.worldbank.org/projects/P095050/kenya-natural-resource-management-project?lang=en, last 
accessed April 28 2013. 
training of staff from 
KFS in PFM  
 
 5. Bi-lateral REDD+ Funding in Kenya 
The government of Finland and Japan are currently providing significant bi-lateral finance to 
the forest sector in Kenya.  Forestry assistance by Finland is well established in Kenya having 
commenced in the 1960s and with Kenya becoming a Programme Country of Finland in 
1980.  Since 2004, the parties have been working together on a forest strategy resulting in the 
creation of the Miti Mingi Maisha Bora54 (MMMB)- Support to Forest Sector Reform in 
Kenya.55  The implementation period of the MMMB programme is 2009 – 2014 with a total 
budget of Euro 22, 707, 999.56  
 
The MMMB has four main components: 
1. Support to forest sector policy, regulation and coordination processes; 
2. Support to implementation of KFS institutional change processes; 
3. Support to management and utilisation of gazetted forest reserves; and 
4. Improved livelihoods in ASALs through sustainable production and trade in bio energy 
and other forest products.   
 
Component 1 of the MMMB is of particular relevance from a financing perspective as it 
focuses on building a Forest Policy Support Secretariat which will become the Secretariat for 
national level forestry affairs with the Ministry of Environment, Water and Natural Resources 
Forest and Wildlife.  This secretariat will link with other key ministries including Finance and 
will play a strong role in supporting the development of a National Forest Programme which 
will provide an overall operational and investment framework for the implementation of the 
sustainable forest governance in Kenya.  .  
 
The Japanese Government is also currently supporting the development of forest cover map 
to measure and monitor forest cover change.  The Government of Japan gave a grant of US$ 
9.57 million for the Forest Preservation Programme for the Republic of Kenya. 57  The 
objective of the funding is to:                                                         
54 Translation “many trees, good life”. . 
55 Embassy of Finland, Miti Mingi Maisha Bora (MMMB) – Programme Document (2009). 
56 Ibid.The GoK has contributed 22% of the total budget –  Euro4, 063, 003, while the Government of Finland 
contributions total Euro 18, 644, 990.   
57UN- REDD+ Programme, The Redd Desk ‘Japan International Cooperation Agency’ (January 2013) at 
http://www.theredddesk.org/countries/tanzania/info/resources/organisations/japan_international_cooperation_agen
cy, last accessed April 15 2013 and Voluntary REDD+ Database, ‘Forest Preservation Programme ‘at 
http://reddplusdatabase.org/arrangements/214, last accessed 12 June 2013.   
1. Improve capacity to address the frequent  flood damage in recent years at the 
regional level; and 
2. Maintain and increase forest cover.58  
 
The following activities have already been implemented under the project:   
• Reviewed requirements and gap analysis of capability of the key institutions in 
Support of Forest Mapping and REDD+; 
• Established reference systems and standards for mapping and resource classification; 
• Identified sources and accessed all existing forest, land use and map data; 
• Identified and accessed all required archive satellite imagery; 
• Undertaken satellite imagery interpretation.59  
6.  Instruments and Institutions Regulating Public REDD+ Finance in Kenya  
6.1 Kenyan Governance Processes for Managing Donor Funds 
 
The National Environment Policy60 outlines funding arrangements in objective seventeen.  
The strategies that the Government in collaboration with stakeholders is to: 
 
1. Provide adequate resources for forest management and conservation and tree planting 
through the annual Government budgetary allocation. 
2. Broaden the revenue and funding base to ensure the financial sustainability of forest 
management and conservation of all types of forests. 
3. Increase revenue from the improved management of gazetted plantations. 
4. Promote the participation of the private sector and enhance revenue flows from the 
forest concessions, timber licences and other contractual agreements based on 
management agreements and performance and compliance indicators. 
5. Mobilise resources from multilateral development agencies, development partners, 
private sector and foundation to support forest conservation. 
6. Negotiate climate change, watershed protection and biodiversity conservation 
funding agreements at the regional and international level.  
                                                         
58 Voluntary REDD+ Database, ‘Forest Preservation Programme ‘at http://reddplusdatabase.org/arrangements/214, 
last accessed 12 June 2013 
59 Forest Carbon Partnership Organisation, ‘REDD Rediness Progress Fact Sheet: Country Kenya’ (2012) at 
http://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/June2012/Kenya%
20FCPF%20Readiness%20Progress%20Sheet_June%202012.pdf, last accessed April 15 2013.  
60 Ministry of Environment and Natural Resources, The National Environment Policy: Revised Draft 4 April 
2012). Available at http://www.theredddesk.org/sites/default/files/national-environment-policy-may-2012_1.pdf,  
accessed April 19 2013.  
The Constitution of Kenya 2010 lays the foundations for the management of public funds in 
Kenya.  Section 201 of the Constitution of Kenya 2010 outlines a number of principles to 
guide public finance, including:  
• openness and accountability; 
•  public finance to be equitably shared among national and country governments and 
between present and future generations;  
• public money to be used in a prudent and responsible way; and  
• financial management shall be responsible and fiscal reporting clear.61  
 
The Constitution of Kenya 2010 does not specifically define ‘public finance’, but this report 
assumes that multilateral and bi-lateral aid fall within this definition and as such must be 
managed in accordance with these principles.  Chapter 6 of the Constitution of Kenya 2010 
deals with leadership and integrity and identifies objectivity/impartiality, selfless public 
service, accountability to the public for decisions and actions and discipline and commitment 
in service to people.62 The Public Officer Ethics Act63 provides a code of conduct and ethics 
for pubic officers64 and requires financial declarations from certain public offices.  Section 9 
of the Act requires public officers to act in a professional manner and section 11 and 12 of the 
Act set out law relating to improper enrichment.65  While the Leadership and Integrity Act66 
seeks to assist in the implementation of the Chapter 6 of the Constitution of Kenya 2010  by 
empowering the Ethics and Anti-Corruption Commission to oversee and enforce effective 
administrative standards, 
  
Section 206 of the Constitution of Kenya 2010 establishes the consolidated fund into which 
all money raised or received by or on behalf of the national government is paid.  Money may 
only be withdrawn from the Consolidated Fund in accordance with an appropriation by an 
Act of Parliament.67  While REDD+ funding agreements may be entered into with range of 
government bodies (for example the Ministry of Finance or Environment,, all funds must first 
pass through the Consolidated Fund and then be disbursed to the relevant Ministry by an 
appropriation by an Act of Parliament.                                                           
61 Constitution of Kenya 2010, s201.  
62 Constitution of Kenya 2010, s73.  
63 Public Officer Ethics Act, 2003 Chapter 183. 
64 Ibid.Section 9 of the Act deals with professionalism and section 11 and 12 of the Act deals sets out law relating 
to improper enrichment.   
65 Ibid. Section 11- outlines that ‘public officers may not accept or request gifts or favours, carry out activities on 
land owners by a public officer, enter into contractual obligations with a public officer, improperly use the office 
to gain a benefit or allow the use of information that is acquired in connection the public officers duties that are not 
public’.  Section 12- deals with conflict of interest and regulates ‘against public officers awarding or influencing 
the award of a contract to themselves, a spouse or relative, a business associate or any other body in which they 
have an interest’.    
66 The Leadership and Integrity Act, 2012. 
67 Constitution of Kenya 2010, s206 (2) (a).  
 The Public Finance Management Act68 provides further guidance on the multi-lateral/ bi-
lateral funding management arrangements.  Section 2 of this act defines a development 
partner to mean: 
A foreign government, an international organisation or states or any other 
organisation prescribed by regulations for the purpose of this Act. 
 
This broad definition means that FCPF, agencies of UN-REDD programme, Finland and 
Japan were all development partners of Kenya. Public money is defined by this legislation and 
includes all money that comes that into the possession of or is distributed by a national 
government.69  Section 47 of the Act defines ‘grants’ as: 
Financial or other assistance by a development partner which is not repayable and 
which is intended to finance or facilitate the development of projects or delivery of 
services in accordance with any terms or conditions specified in the grant agreement.  
 
The ‘grant recipient’ is defined as the national government or a national government entity.  
All national government or national government entities may only receive a grant or donation 
from a development partners with the approval of the Cabinet Secretary.70   
6.2 Management of Public Sector Funds for Forests in Kenya 
If the REDD+ project is being financed in conjunction with national government funding, the 
project may only be started once the required funding has been appropriated in accordance 
with this Act and other legislation and the Cabinet Secretary has given written authorisation 
for the project to start.71  The Constitution of Kenya 2010 outlines that appropriation occurs 
during the Annual Appropriation Bill,72  however it is recognised that some expenditure may 
be authorised before the annual budget is passed73 or that some supplementary appropriation74 
may be necessary in certain instances.  Supplementary appropriation may be used to inform 
Parliament of the authorisation by the Cabinet Secretary.75  The recipient of the grant, which 
in the REDD+ context is likely to be the Ministry of Finance or Ministry of Environment, 
Water and Natural Resources Forest and Wildlife who must record the amount or value of the 
grant in its books of account and must administer the grant or donation using the government 
financial accounting and auditing law and administrative practices.76  The act foresees the 
                                                        
68 The Public Finance Management Act, 2012.  
69 The Public Finance Management Act, 2012 s2.  
70 The Public Finance Management Act, 2012 s47 (3).  
71 The Public Finance Management Act, 2012 s 47 (6).  
72 Constitution of Kenya 2010, s221. 
73 Constitution of Kenya 2010,  s 222. 
74 Constitution of Kenya Section, s223. 
75 The Public Finance Management Act, 2012 s 47 (7).   
76 The Public Finance Management Act, 2012 s 47 (9).   
creation of regulation outlining the procedures to ensure that grants are integrated into 
national development plans and procedures or the allocation and disbursement of grants.77  
 
The Forests Act78 provides guidance on forest financial management.  Section 7 and 8 of 
this Forest Act create the Forest Board which is responsible for managing, controlling and 
administering the assets of Kenya Forest Service (‘KFS’).79  The Forest Board is 
compromised of a number of: Permanent Secretary from the Ministries responsible for 
Forestry, Water, Finance; Local Authorities; the Director of Kenyan Wildlife Service; the 
Director-General of the National Environmental Management Authority; the Director of 
Kenyan Forestry Research Institute; the Director of Kenya Forest Service and eight other 
persons appointed by the Minister of the Act.80 This composition ensures that decisions 
concerning forest initiatives align with other relevant developments.  Section 14 defines the 
funds of KFS as compromising of all money or assets accruing in or vesting in the KFS by an 
act or approval of parliament.    
 
The Forests Act requires the KFS to produce an annual statement of income and expenditure 
and an annual statement of assets and liabilities on the last day of the year.81  There is 
a National Forestry (Conservation and Management) Bill 2013 currently in development.  
This Bill creates a new administrative body referred to as the Department for Responsible 
Forestry which department would be given a legislative and policy mandate for a range of 
issues connected with sustainable forest management.82  The Bill intends preserve the existing 
KFS and the Board functions as outlined in the Forests Act.  There is specific mention of the 
Forestry Department coordinating the negotiation and implementation of forestry-related 
treaties, convention or agreements, whether bilateral or multilateral, indicating that this body 
would have the mandate to participate in future REDD+ initiatives at the international level.   
 
7.  REDD+ and Anti Corruption 
REDD+ initiatives has resulted in unprecedented amounts of international funding for 
improving forest governance in many developing countries including Kenya.   With increased 
funding comes increased expectations regarding improved sustainable forest outcomes and 
                                                        
77 The Public Finance Management Act, 2012. 
78 Forests Act, 2005. 
79 Forests Act, 2005 s8 (1) (b). 
80 Forests Act,  2005 s6.  
81 Forests Act, 2005 s17.  
82 National Forestry (Conservation and Management) Bill, 2013 s11.  
there is concern that corruption could undermine REDD+ efforts.83  Kenya is also a party to 
a number of international treaties relating to corruption including the  
• African Union Convention on Preventing and Combating Corruption;  
• United Nations Convention against Corruption; and  
• African Charter on Democracy, Elections, and Governance. 
UNDP is coordinating anti-corruption measures for REDD+ globally on the basis of its 
mandate to reduce poverty, meet the Millennium Development Goals and promote sustainable 
development.84  Corruption is defined by the UNDP as the “misuse of entrusted power for 
private gain”.85  There are many different forms of corruption including bribery, cronyism, 
embezzlement, extortion, fraud, grand corruption, nepotism, patronage and petty corruption.86  
In addition, there is potential for all of these forms of corruption to be present within REDD+ 
initiatives. The UNDP defines each of these forms as: 
• Bribery: refers to the act of offering someone money, services or other inducement 
to persuade him or her to do something in return.  Bribes can also be referred to as 
kickbacks, hush money or protection money. 
• Cronyism: refers to the favourable treatment of friends and associates in the 
distribution of resources and positions, regardless of their objective qualification. 
• Embezzlement is the misappropriation of property of funds legally entrusted to 
someone in their formal position as an agent or guardian. 
• Extortion is the unlawful demand or receipt of property, money or sensitive 
information to induce cooperation through the use of force or threat. 
• Fraud refers to an intentional misrepresentation, which is done to obtain an unfair 
advantage by giving or receiving false or misleading information. 
• Grand corruption involves bribery or the embezzlement of huge sums of money by 
those at the highest levels of government. 
• Nepotism is a form of favouritism that involves family relationships.  Its most usual 
form is when a person exploits his or her own power and authority to procure jobs 
or other favours for relatives. 
• Patronage refers to the support or sponsorship by a patron (a wealthy or influential 
guardian) to make appointments to government, jobs or to distribute contracts for 
work.                                                         
83 Global Witness Organization,  Forest Carbon Cash and Crime Report: The Risk of Criminal Engagement in 
REDD+ ( Briefing Paper, September 2011). 
84 Fach, E. and Timilsina, A. (eds.), Staying on Track: Tackling Corruption Risks in Climate Change (United 
Nations Development Program, Nairobi, Kenya 2011) pp.11.  
85 Fach, E. and Timilsina, A. (eds.), Staying on Track: Tackling Corruption Risks in Climate Change (United 
Nations Development Program, Nairobi, Kenya 2011) pp. 27.    
86 Ibid.  
• Petty corruption also called bureaucratic corruption involves low-level contracts 
between citizens, businesses and officials and generally takes place where public 
policies are being implemented.  It is common in service delivery, such as in health 
care, where people use public services. 
• Political corruption is the misuse of political power for private gain for preserving 
or strengthening power for personal enrichment, or both. 
• State capture is where the states is held captive to the actions of individuals, groups 
or firms who influence the formation of laws, rules and regulations to serve their 
own private interests.  This is a way of ‘legalising’ corruption.       
 
In the absence of a single authoritative institution regulating and funding REDD+ projects, a 
number of public sector and private sector funds are being channelled into REDD+ initiatives. 
As discussed public sector investment includes money from: the agencies of the UN- REDD 
Program; the FCPF of the World Bank; GEF; UN-REDD bi-lateral REDD+ finance; and 
REDD+ funding channelled through existing development programs.87   Finance from the 
private sector is largely being channelled through the voluntary market and the potential for 
double counting within the voluntary market is a credible risk.88  The response to these risks 
has been the development of the “Voluntary Database” which has the two fold objective of 
improving the effectiveness, efficiency, transparency and coordination of REDD+ initiatives 
and support efforts to identify and analyse gaps and overlaps in REDD+ financing.89  This 
database relies on voluntary contributions submitted either by donor or recipient REDD+ 
countries and only includes funding flowing from multilateral or bi-lateral funding initiatives 
(ie does not include private sector financing).  As such, currently there is no comprehensive 
list outlining all public and private sector REDD+ finance on a country basis.  
 
REDD+ as currently conceived presents a number of corruption risks at each phase of the 
process (design and implementation phases).  During the readiness phase of funding UNDP 
expects that “state capture effected through grand corruption and political corruption in 
which powerful individuals and groups, such as politicians, logging companies, agribusiness 
                                                        
87 For example funding from country donor organization such as US Aid, AusAID. 
88 Double counting is defined by the Verified Carbon Standard as ‘The scenario under which the environmental 
benefit of a singular GHG emission reduction or removal is claimed separately by two different entities or where a 
GHG emission reduction or removal is sold to multiple buyers’. See Verified, ‘Carbon Standard Policy Brief: 
Double Counting: Clarification of Rules’ (2012). Available at the Verified Carbon Website http://v-c-s.org/sites/v-
c s.org/files/VCS%20Policy%20Brief,%20Double%20Counting.pdf, last accessed April 19 2013.  
89 REDD+ Partnership, ‘Voluntary REDD database website’ at http://www.reddplusdatabase.org/, last accessed 
April 11 2013.  
and possibly the military might seek to influence the design of a country’s national REDD+ 
framework in order to benefit their private interests or to entrench their political power”.90  
 
While during the implementation phase, the risks of grand and political corruption continue 
alongside the additional risks of embezzlement of funds meant for local stakeholders and 
petty corruption “in which low level public officials who are responsible for implementing 
REDD+ are bribed to ignore routine breaches of REDD+ laws (e.g. illegal logging), or are 
bribed to create fraudulent titles or carbon rights”.91  
8.  REDD+ and Anti Corruption in Kenya 
Kenyan forest governance is perceived to have reached a crisis state during the reign of 
President Moi (1978 to 2002). As Standing states “during that period the Forest Department 
was known for administrative corruption, managerial incompetence and policy failure”.92   
The issues leading to this conclusion involved irregularities in the granting of timber licences 
(mostly held by unregistered operators), a strong increase in the illegal logging and the 
associated charcoal industry and wide spread practices of land grabbing both by sub-national 
governments and land given in order to garner votes.  These practices led to the Government 
of Finland discontinuing its forest governance funding to Kenya for a number of years.  
Kenyan forest governance improvements are linked with the replacement of the Forest 
Department with the Kenya Forest Service in 2005, along with the introduction of a 
new Forest Act 2005.  This act was created a legal basis for benefit sharing, created strict 
measures concerning the de-gazetting of forest land and increased penalties against illegal 
logging and other crimes.93 
 
Given that REDD+ is still in the early stages of implementation in Kenya, it is difficult to 
comment upon corrupt practices, however three potential factors which present risks for 
REDD+ investment in Kenya have been identified94:                                                         
90 Fach, E. and Timilsina, A. (eds.), Staying on Track: Tackling Corruption Risks in Climate Change (United 
Nations Development Program, Nairobi, Kenya 2011) pp. 31.    
91 Ibid.   
92 Bofin, P.; du Preez, M.L.; Standing A. and Williams, A., ‘ REDD+ Integrity: Addressing governance and 
corruption challenges in schemes for Reducing Emissions from Deforestation and Forest Degradation’ – Report 
for Chr. Michelsen Institute (U4 Report 2011:1). Available at http://www.u4.no/publications/redd-integrity-
addressing-governance-and-corruption-challenges-in-schemes-for-reducing-emissions-from-deforestation-and-
forest-degradation-redd/, last accessed April 19 2013, pp. 44.  
93 World Bank, ‘Forest Strategy: Review of Implementation’ (2007) at 
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTARD/EXTFORESTS/0,,contentMDK:21564626~
pagePK:210058~piPK:210062~theSitePK:985785,00.html, last accessed April 18 2013.  
94 Bofin, P.; du Preez, M.L.; Standing A. and Williams, A., ‘REDD+ Integrity: Addressing governance and 
corruption challenges in schemes for Reducing Emissions from Deforestation and Forest Degradation’ – Report 
for Chr. Michelsen Institute (U4 Report 2011:1). Available at http://www.u4.no/publications/redd-integrity-
addressing-governance-and-corruption-challenges-in-schemes-for-reducing-emissions-from-deforestation-and-
forest-degradation-redd/, last accessed April 19 2013, pp. 53-54.  
 1. Potential for corruption within government; 
2. Corruption within civil society (consultants and NGOs): both of these groups see 
REDD+ funding as a potential source of income;   
3. The lack at present of an effective and independent carbon monitoring system.95Need 
for an effective and independent monitoring system – those providing data on 
reforestation and avoided deforestation will also be among the key recipients of the 
funds.  
 
Corruption in the Kenyan government in respect of REDD+ finance may result in fraudulent 
and dishonest reporting upon achievements in forest governance and/or the massaging of data 
at national and local levels.  It also remains to be seen as to how benefit-sharing mechanisms 
will operate in respect of REDD+.  There is some concern that elite capture may prevent 
funds trickling down to communities based on the past track record of Kenyan Ministries 
embezzling donor funds.96   
9. The Legal Framework for Anti-Corruption in Kenya   
In Kenya, corruption falls into two main categories: inducement and fraud.97 The 
forms of corruption in Kenya, which have been vastly documented, can be 
categorized as, extortionate, defensive, transactive, investive, nepotistic, autogenic, 
supportive, looting and grand corruption.98  In order to tackle the problem of 
corruption in Kenya, there have been legal and policy based approaches.   
9.1 The Constitution 
 
The Constitution of Kenya provides for the establishment of an independent ethics 
and anti-corruption commission99. The establishment of an anti-corruption body in the 
constitution was an important milestone owing to the rejection of a previously                                                         
95 The Clinton Foundation is in the process of seeking funding to create a National Carbon Accounting Framework 
for Kenya, which if funded would produce significant benefits beyond Carbon.   
See Clinton Foundation,’ Annual Report 2012’ at 
http://www.clintonfoundation.org/assets/files/reports_cf/ClintonFoundation2012AnnualReport.pdf, last accessed 
April 05 2013.  
96 For example, approximately USD $26 million of public money in 2008 was lost through embezzlement by the 
Minister of Agriculture in a scam involving maize subsidies.  While in 2011, the Ministry of Education faced 
scandal when over USD $15 million was also embezzled out of a fund that was supposed to provide free education 
to poor Kenyan Families.    
9797LudekiChweya, ‘ Kenya government’s anti-Corruption Programmes, 2001-2004, in Control of corruption in 
Kenya: Legal-Political Dimensions, 2001-2004, p3 
98S. KichamuAkivaga, Anti-corruption politics in Post KANU Kenya in in Control of corruption in Kenya: Legal-
Political Dimensions, 2001-2004, p 251-252. 
99Constitution of Kenya, Art. 79 
proposed constitution of Kenya (amendment) bill, 2003 which was rejected by 
parliament. The anti-corruption body can now survive under the protection of the 
constitution in light of the difficulty in amending the constitution.  However, the 
mandate and specific protections that have been given to other 11 commissions under 
Article 248 of Chapter 15, the EACC has not been outlined. The subsequent 
discretion of such a crucial matter in Kenya is left to parliament to decide through an 
Act of Parliament. 
9.2 The statutory legal framework  
The Anti-Corruption and Economic Crimes Act100 is aimed at providing an 
investigative, preventive and punitive mechanism for corruption as stated in its 
preamble. It is an act of parliament to provide for the prevention, investigation, and 
punishment of corruption, economic crime and related offences and for matters 
incidental and connected herewith.101 In addition to legal provisions, the Act indicates 
the policies guiding its establishment.102 Importantly the Act brings in international 
standards of tackling corruption such as the inclusion of economic crimes in its body. 
This also incorporates steps towards the forfeiture of unexplained wealth. The 
challenge to the crime of illicit enrichment is however subject to many constitutional 
challenges as is the case in many jurisdictions.103 
 
Some of the crimes that are established by this Act include: bribing, secret 
inducement for advice, abuse of office, dealing with suspect property, bid rigging etc. 
The Act goes on to state that the penalty for one found guilty for an offence under this 
section is a fine of up to one Million Kenya Shillings or imprisonment for a term not 
exceeding 10 years.104 The Act also creates an institutional mechanism for the overall 
fight against corruption. Among this was the Kenya Anti-Corruption Commission. 
This body was disbanded after the passing of the Ethics and Anti-Corruption 
Commission Act which established the Ethics and Anti-Corruption Commission. 
                                                         
100The Anti-Corruption and Economic Crimes Act (hereinafter ACEA), Act No. 3 of 2003, Laws of Kenya. 
Available at www.kenyalaw.org Laws of Kenya section.  
101ACEA, preamble ‘an Act of parliament to prove for the prevention, investigation, and punishment of corruption, 
economic crime and related offences and for matters incidental thereto and connected therewith’. 
102Kithomi John Tuta, ‘Kenya’s  Anti-Corruption Legal Framework’ in Control of corruption in Kenya: Legal-
Political Dimensions, 2001-2004, p146 
103See Kamunde N., The Crime of Illicit Enrichment under International Law 
104See Section 48, Anti-corruption and Economic Crimes Act. 
The Act also establishes the Advisory Board to the Commission. The Act also grants 
powers to special magistrates to try corrupt offences within the Act. There have 
however been challenges to the investigative function of anti-corruption mechanisms 
where it was alleged in the case of Gacheiengo that it was only the commissioner of 
police who could carry out criminal investigations. This is now changed in light of the 
fact that the Ethics and Anti-corruption Commission can conduct investigations on its 
motion. 
 
The special magistrates are established in order to smooth the process of addressing 
corruption. Their courts are called the ‘Anti-Corruption Courts.’105 The trial of 
corruption cases in this regard are then exclusively tried at these courts as a court of 
first instance.106These have however not escaped criticism from various legal 
analysts.  When it comes to prosecution, the Attorney General is the one under whose 
all proceedings against corruption are conducted and for which he is expected to make 
annual reports107. In this regard, the office has within it the Anti-Corruption, 
economic crimes and serious frauds prosecutions and assets forfeiture section within 
the office of the Director of Public Prosecutions. 
 
The Public Officer Ethics Act108is aimed at advancing the ethics of public officers and 
requiring financial declaration from certain public officers and to provide for 
connected purposes.109 One of the Acts achievements is its contribution as far as 
inexplicable wealth is concerned. The Act creates sanctions where under section 35(i) 
a responsible commission is mandated to conduct investigations in determining 
whether a public officer has contravened the code of conduct after which disciplinary 
action may be meted out against an officer. 
 
The Ethics and Anti-Corruption Commission Act of 2011 criminalises money 
laundering in general. The Act lists the related offences to money laundering, creates 
money laundering offences and institutional mechanisms relating to money                                                         
105The appointment of these special Magistrates by the Judicial Service Commission is stated under Section 3(1) of 
the ACECA 
106 See Raphael A. Aligana, Samuel Muhoro&susan W. Mainawhere the Chief Magistrate ruled that his court 
could not try an offence under ACECA because the court did not have the special jurisdiction of a Special 
Magistrate’s Court. 
107Section 37, ACECA 
108The Public Officer Ethics Act, Act No 4 of 2004 
109See Preamble, Public Officers Ethics Act 
laundering. The act also creates the criminal assets recovery fund which aids in the 
collection and recovery of assets acquired through laundering. The Act also creates 
the Asset Recovery Agency. 
 
The following is a list of other statutes that are indirectly related to corruption through 
prosecution and international cooperation. 
• Criminal Procedure Code 
• Leadership and integrity Act of 2012. 
• Mutual Legal Assistance Act of 2011  
• Public Finance Management Act, 2012  
• Public Procurement and Disposal Act, 2005  
• Banking Act, Chapter 488 of the Laws of Kenya  
• Foreign Judgements( Reciprocal Enforcement) Act, Chapter 45 of the Laws of Kenya  
• Civil Procedure Act, and Civil Procedure Rules of 2010  
 
10.  International Benefit Sharing Law 
The UNFCCC, UN-REDD Program and FCPF are yet to develop concrete standards 
concerning benefit sharing.  As such, international law related to benefit sharing in the 
context of REDD+ is still emerging.  Equitable benefit sharing has been categorised as a 
safeguard issue and the limited legal guidance on benefit sharing comes from safeguard 
instruments.  There is a substantial amount of information concerning the definition and 
requirements of benefit sharing in the REDD+ context110, but this is yet to be turned into any 
legally binding standards.  The Nagoya Protocol111 under the Convention on Biological 
Diversity112 provides an example of an international legal instrument addressing issues 
connected with benefit sharing.  The objective of the Nagoya Protocol is:  
 
                                                        
110 See, e.g., Peskett, L., Benefit Sharing in REDD+: Exploring the implications for poor and vulnerable people 
(Climate and Environmental Program, REDD+, 2011).  
111 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological Diversity, adopted 29 October 2010 at the Conference of the 
Parties to the Convention on Biological Diversity (2010 : Nagoya, Japan). 
112 Convention on Biological Diversity (opened for signature 5 June 1992, entered into force 29 December 1993) 
1760 UNTS 79; 31 ILM 818 (1992). 
…the fair and equitable sharing of benefits arising from the utilization of genetic 
resources, including by appropriate access to genetic resources and by appropriate 
transfer of relevant technologies…   
 
The Protocol does not define a particular benefit sharing mechanism. Rather, it encourages 
national action on benefit sharing by requiring parties to: take legislative, administrative and 
policy measures to ensure that indigenous and local communities gain fair and equitable 
benefits from the utilization of genetic resources113; create a national focal point on access 
and benefit sharing;114 and develop and update voluntary codes of conduct, guidelines and 
best practices/standards in relation to access and benefit sharing.115   
 
The UNFCCC COP decisions do not reference the term ‘benefit sharing’.  The Cancun COP 
decision116 lists a number of safeguards117 that must be complied with during REDD+ 
implementation.  The UN-REDD Programme has developed the Social and Environmental 
Principles and Criteria,118 which seek to ensure that a human-rights based approach is taken in 
the preparation for and implementation of REDD+.  These principles are voluntary in nature 
and are intended to support UN agencies and other actors implementing the UN-REDD 
program.119 Principle 3 is concerned with promoting sustainable livelihoods and poverty 
reduction and Criteria 12 of that principle requires: 
 
[E]quitable, non-discriminatory and transparent benefit sharing among relevant 
stakeholders with special attention to the most vulnerable and marginalised groups.   
 
Benefits are defined in this document to include financial benefits such as payment for 
carbon, employment or investment in local infrastructure and non-financial benefits such as 
improved access to forests, land and non-timber forest products and enhanced local                                                         
113 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological Diversity, adopted 29 October 2010 at the Conference of the 
Parties to the Convention on Biological Diversity (2010 : Nagoya, Japan), Article 5 (2).  
114 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological Diversity, adopted 29 October 2010 at the Conference of the 
Parties to the Convention on Biological Diversity (2010 : Nagoya, Japan), Article 13.  
115 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological Diversity, adopted 29 October 2010 at the Conference of the 
Parties to the Convention on Biological Diversity (2010 : Nagoya, Japan), Article 20. 
116 See  Report of the Conference of the Parties on its sixteenth session. Addendum. Part Two: Action taken by the 
Conference of the Parties at its sixteenth session, held in Cancun from 29 November to 10 December 2010. U.N. 
Doc  FCCC/CP/2010/7/Add.1., 15 March 2011 where it outlines  ‘policy approaches and positive incentives on 
issues relating to reducing emissions from deforestation and forest degradation in developing countries; and the 
role of conservation, sustainable management of forests and enhancement of forest carbon stocks in developing 
countries’. 
117Ibid. These safeguards are found Annex I.   
118 Eighth UN-REDD Programme Policy Board Meeting, Asuncion, Paraguay 25-26 March 2012. Available at 
http://www.un-redd.org/PolicyBoard/8thPolicyBoard/tabid/78556/Default.aspx, last accessed April 18 2013.  
 
119Roe, S.; Streck, C., Pritchard, L. and Costenbader J., ‘Safeguards in REDD+ and Forest Carbon Standards: A 
review of Social, Environmental and Procedural Concepts and Application’- Report for Carbon Focus (May 2013) 
pp. 43. 
environmental quality.  There is, however, no further guidance within this instrument 
concerning the manner in which the distribution should take place, nor any guidance on the 
appropriate process to to identify beneficiaries.     
 
There are two sets of safeguard policies in operation under the FCPF.   These are the World 
Bank Operational Policies and Procedures (OPs) and the Common Approach to 
Environmental and Social Safeguards for Multiple Delivery Partners (Common 
Approach),120 specifically developed by the FCPF.   The OPs do not directly address the issue 
of benefit sharing, with OP 4.36 Forests only requiring that measures that address the 
respective roles and legal rights of the government, the private sector and local people be a 
component of the project design.121  The Common Approach is part of the legally binding 
transfer agreement executed between the World Bank and Delivery Partners.  The objective 
of these safeguards “ is to avoid, mitigate or minimise adverse environmental and social 
impacts of projects and strategies and to implement projects and strategies that produce 
positive outcomes for people and the environment”.122  Paragraph 26 states:  
 
“REDD+ has the potential to deliver significant benefits to indigenous peoples and 
other forest dependent communities, including the sustainable management of 
biodiversity, the provision of alternative livelihoods, equitable benefit sharing of 
revenues generated from emission reductions.   
 
This provision does not require equitable benefit sharing, but rather notes that REDD+ 
investments have the potential to improve livelihoods if equitable benefit sharing of revenue 
from REDD+ is distributed.    
11. Kenyan Law on Benefit Sharing   
Existing Kenyan law contains some provisions regarding sharing benefits from natural 
resources.  The Constitution of Kenya 2010 contains specific provisions on benefit sharing in 
section 69 (1) providing that the State shall: 
 
                                                        
120 Forest Carbon Partnership Facility (FCPF), ‘Readiness Fund: Common Approach to Environmental and Social 
Safeguards for Multiple Delivery Partners’ (August 2011) Available at 
http://www.forestcarbonpartnership.org/sites/forestcarbonpartnership.org/files/Documents/PDF/Nov2011/FCPF%
20Readiness%20Fund%20Common%20Approach%20_Final_%2010-Aug-2011_Revised.pdf, last accessed April 
19 2013.  
121 The World Bank, Operational manual 4.36. ‘Forests’ (Released November 2002; Revised April 2013) at 
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/EXTPOLICIES/EXTOPMANUAL/0,,contentMDK:
20064668~menuPK:64701763~pagePK:64709096~piPK:64709108~theSitePK:502184,00.html, last accessed 
April 17 2013.  
122 Forest Carbon Partnership Facility (FCPF), ‘Readiness Fund: Common Approach to Environmental and Social 
Safeguards for Multiple Delivery Partners’ (August 2011), para [2].  
a) Ensure sustainable exploitation, utilisation, management and conservation of the 
environment and natural resources and ensure the equitable sharing of the accruing 
benefits; 
b) Work to achieve and maintain a tree cover of at least ten per cent of the land area of 
Kenya; 
c) Protect and enhance intellectual property in, and indigenous knowledge of, 
biodiversity and the genetic resource of the communities; 
d) Encourage public participation in the management, protection and conservation of the 
environment.   
 
Inclusion of the benefit sharing provision with the Constitution can be linked to the Nagoya 
Protocol discussed above which requires countries to take legislative and policy action in 
respect of benefit sharing at the national level.  The Constitution does not contain a definition 
of benefit sharing, so the meaning must be drawn from other legislative instruments.  There is 
at present no specific regulation on benefit sharing in the REDD+ context123 but guidance can 
be taken from existing benefit sharing regulations that exist in relation to genetic material.  
The Environment Management and Co-Ordination (Conservation of Biological Diversity and 
Resources, Access to Genetic Resources and Benefit Sharing) Regulation (2006) states in 
section 2 that that benefit sharing means the sharing of the benefits that accrue from the 
utilization of genetic resources.  Section 20 of the regulation allows the holder of an access 
permit124 to include enjoyment of both monetary and non-monetary benefits arising from the 
rights of access granted and the use of genetic resources.  
 
Monetary benefits are defined in the regulation to include:  
• access fees or fee per sample collected or acquired; 
•  up-front payments; milestone payments; 
•  payment of royalties; licence fees in the case of genetic resources being utilised for 
commercial purposes;  
• fees to be paid to trust funds supporting conservation and sustainable use of 
biodiversity;  
• salaries and preferential terms where mutually agreed;  
• research funding;                                                         
123 The Forest Act, 2005 s 13 (2) (e). This section  creates a forest conversation committee and gives this 
committee and the Forest Board power to assist local communities to benefit from royalties and other rights 
derived from flora and fauna traditionally used or newly discovered by such communities.  
124 See Environment Management and Co-Ordination (Conservation of Biological Diversity and Resources, 
Access to Genetic Resources and Benefit Sharing) Regulation, 2006 defines this 
as permit that allows a person to access genetic resources issued under regulation 4 in section 2 of the regulation.   
Part III –Access to Genetic Resources outlines the process that most be followed in order to obtain the permit.  
•  joint ventures; 
•  joint ownership; and  
• joint ownership of relevant intellectual property rights.125  
 
A number of these monetary benefits would also be applicable to REDD+ specifically up-
front payments, milestone payments, trust fund payments and salary type payments.  The 
regulations also define non-monetary benefits,126 the most applicable in the REDD+ context 
being institutional capacity building, human and material resources and training.  
  
The Draft National Forest Policy states in section 4.3 Forest User Rights and Livelihoods that 
the government, in collaboration with stakeholders will: 
1. Support the devolution of forest resource management to communities, country 
governments and CBOs, and promote the co-management of gazetted forests with 
communities; 
2. Recognise and protect the traditional interests of local communities customarily 
resident within or adjacent to forests; 
3. Respect cultural practices that are compatible with agreed principles of sustainable 
forest management; 
4. Introduce benefit sharing arrangements in management agreements with forest-
adjacent communities; 
5. Establish a programme for the payment of environmental services, including carbon, 
derived from forests.    
 
As this policy is still in draft form, it will take some time for the proposed forest management 
agreements127 to be entered into with forest-adjacent communities.  At present individual 
                                                        
125 Ibid. Section 20 (3).  
126 Ibid. Non-monetary benefits is defined in s 20(4)  as ‘Sharing of research and development results; 
collaboration, co-operation and contribution in scientific research and development programmes; participation in 
product development, admittance to ex situ facilities of genetic resources and to databases by participating 
institutions; transfer to Kenya of genetic resources of knowledge and technology under fair and most favourable 
terms, including concessional and preferential terms; strengthening capacities for technology transfer to Kenya; 
institutional capacity building; human and material resources to strengthen capacities for administration and 
enforcement of access regulations; training related to genetic resources with the full participation of Kenya and 
where possible in Kenya; access to scientific information relevant to conservation and sustainable use of biological 
diversity, including biological inventories and taxanomic studies; institutional and professional relationships that 
can arise from access and benefit sharing agreements and subsequent collaborative activities and joint ownership 
of relevant intellectual property rights’.  
127 For the steps drafted for creating a participatory forest management plan, see Ministry of Environment and 
Natural Resources, Participatory Forest Management Guidelines (September 2007). Available at 
http://webcache.googleusercontent.com/search?q=cache:l1thJi-
BNtsJ:www.kenyaforests.org/index.php/publications/category/1-
publications.html%3Fdownload%3D12%253Apfm-guidelines+&cd=3&hl=en&ct=clnk&gl=au, last accessed 
April 18 2013. 
REDD+ initiatives have taken an individual project approach to defining benefit sharing 
arrangements.128  For example:   
• The Kasugai Corridor project funded by the voluntary market involves the revenue 
being shared between three groups: 1/3 to Wildlife Works Carbon for administration, 
verification and salary costs; 1/3 for land shareholders as cash dividends paid 4 times 
per annum and 1/3 for communities through the Carbon Trust Fund.   
• The Mount Elgon Regional Ecosystem Conservation Program operates on funds from 
multilateral source, US $714,000 which is shared between Kenya and Uganda.  
Benefits are distributed to the local level through a loan system to which loan 
applications are submitted by community based organisations.   These loans are 
normally to buy cows, build biogas units and to adopt new species of crops. The 
community based organisation must repay the capital and some interest back to the 
fund.   
• The Mount Kenya project managed by the Green Belt Movement has adopted a 
phased approach to benefit sharing with the first phase focused on co-benefits of 
improved forest management (biodiversity, medicinal herbs, rainfall, and agriculture 
yield) and the second phase being education about revenue from carbon credits.   
 
This brief overview of existing benefit sharing mechanisms in Kenya shows that both 
monetary and non-monetary payments have been used in the REDD+ context.  The focus on 
co-benefits by the Green Belt Movement seem practical given that REDD+ finance 
arrangements are uncertain.   
 
12. Conclusion 
This section has charted the progress by the UNFCCC in determining the parameters of 
REDD+ result based finance.  The 2013 COP negotiations are expected to provide some 
further guidance on the nature and form of REDD+ finance.  Existing decisions of the 
UNFCCC COP indicate that this finance will be drawn from multiple sources: multilateral, 
bi-lateral, private sector and carbon markets and that disbursement from these funds will be 
dependent upon results in reducing emissions.  There are a range of Kenyan laws in existence 
which define how these funds should be managed upon entering Kenya.  These laws are 
concerned with ensuring that transparent and ethical standards are maintained in the 
management of public monies.  REDD+ has been identified as a mechanism with potential for                                                         
128Chenevoy, A., Benefit Sharing Mechanisms (BSM) for REDD+ in Kenya: Exploring the options (Master thesis 
report, Institut Superieur d’Agriculture, October 2011).  
significant corruption and Kenya Forest Service still needs to improve its capacity to mitigate 
significant corruption and reputational risks associated with REDD+ investments.   
 
International law concerning benefit sharing in the context of REDD+ is still in the early 
stages of development.  Benefit sharing has received consideration in the safeguard context, 
however further COP decisions will need to either direct national governments to put in place 
benefit sharing arrangements and/or provide some guidance on how benefit sharing in the 
context of REDD+ is to take place.  Kenyan laws concerning benefit sharing are much further 
developed. As a result of genetic resource benefit sharing developments and REDD+ benefit 
sharing at the national level, Kenya is advised to align with and draw upon these standards 
when creating REDD+ benefit sharing standards.  Overall the international framework 
concerning finance and benefit sharing is lagging behind developments in Kenya in this area.  
Kenya’s legal system in terms of laws on paper concerning financial management and benefit 
sharing is quite well advanced and places Kenya in a strong position for REDD+ investment.  
Significant investments will, however, be required to close the gap between paper and 
practice by ensuring that REDD+ funds are managed with integrity.      
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